UNI TED STATES DI STRI CT COURT
FOR THE WESTERN DI STRI CT OF M SSCUR
CENTRAL DI VI SI ON

JONATHAN MANGAN, i ndividually,)
and on behalf of all other
persons simlarly situated,

Pl ai ntiff,
V.

CHRI STI AN COUNTY, M SSOURI ,
by and through its Board of
County Conmi ssi oners, ROY
MATTHEWS, TOM CHUDOMVELKA, and
Bl LL BARNETT, in their
official capacities; and
STEVE WH TNEY, Sheriff of
Christian County, in his
official capacity.
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BRI EF I N SUPPORT OF
MOTI ON FOR CLASS CERTI FI CATI ON

COVES NOWthe Plaintiff, Jonathan Mangan, by and through
t he undersi gned counsel, and files this brief in support of
Plaintiff's Mdtion for Cass Certification pursuant to Rule

23 of the Federal Rules of Gvil Procedure.

. | NTRODUCTI ON

This is a civil action challenging the violation of

civil and constitutional rights of persons who are or will be
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detained or incarcerated at the Christian County Jail in
Ozark, Mssouri [hereinafter, "the jail"]. Plaintiff brings
this action on his own behalf and on behalf of all others
simlarly situated pursuant to the Federal Rules of G vil
Procedure 23(a) and 23(b)(2). The class for which Plaintiff
requests certification is conposed of "all. persons who are
now or in the future will be incarcerated in the jail."
Conpl aint, Par. 4. The inmates are subject to denial of

rights as set forth in the Conplaint.

1. DI SCUSSI ON

The prerequisites for a class action are set forth in
Rul es 23(a) and 23(b) of the Fed. R Cv. P.. The purpose
Rule 23 is to prevent pieceneal litigation and repetitious
suits on common clainms which result in inconsistent

adjudi cations and in determning res judicata. Donovan v.

University of Texas at El Paso, 643 F.2d 1201, 1206-07 (5th

Gr. 1981). The trial court has broad discretion in

determ ning whether a class action may be maintained. Shapiro

v.M dwest Rubber Reclaimng Co., 626 F.2d 63, 71 (8th Gr.

1980), cert. denied, 449 U S 1079, 101 S. . 860, 66 L. Ed.

2d 802 (1981).
Wth respect to jail conditions litigation, a class

action is an "effective weapon for an across-the-board attack



agai nst systematic abuse,” Jones v. Dianond, 519 F.2d 1090,

1100 (5th CGr. 1975), partially rev'd on other grounds, 594

F.2d 997 (5th Gr. 1979), partially rev'd on other grounds,

636 F.2d 1364 (5th Cr. 1981) (en banc) (allow ng class
action suit challenging county jail conditions). It is a
"uni quely appropriate" mechanismin civil rights litigation,

Pearson v. Townsend, 362 F.Supp. 207, 211 (D.S.C. 1973), and

a desirable and "logical way to challenge prison conditions."

Inmates of Lycoming Cty. Prison v. Strobe, 79 F.R D. 228, 231

(MD. Pa. 1973).
In addition, Rule 23 is to be liberally construed to

permt class actions involving systematic abuse. See Jones V.

Di anond, 519 F.2d at 1100 (noting "liberal construction of
rights class actions"). For jail conditions, a class action
is a technique that makes it possible to effectively assert

rights that mght otherwi se go unprotected. Neely v. United

States, 546 r.2d 1059, 1071 (3d Cr. 1976), reh' g denied, 554

F.2d 114 (3d Gr. 1976).

A. THE REQUI REMENTS OF RULE 23(a) ARE SATISFIED IN TH S
CASE.

Rul e 23(a), describes the prerequisites to a class

action. Al prerequisites of Rule 23(a) are satisfied in this

case.



1. The class is so nunerous that joinder of all
menbers is inpracticable.

Rul e 23(a) (1) provides a nunerosity requirenment which
requires that the class is so nunmerous that joinder of all
menbers of the class would be inpractical.. This does not
require a showing that joinder is inpossible. Jackson v.
Rapps, 132 F.R D. 226, 230 (W.D.Mo. 1990). A show ng t hat
joinder of all nmenbers of the class would be difficult or
inconvenient is sufficient. Id. There is no bright line
nunerical test by which a court can determ ne when nunerosity

is satisfied. Ad Hoc Commttee v. City of St. Louis, 143

F.R. D. 216, 220 (E.D.Mo. 1992) citing Boyd v. (zark Air

Lines, Inc., 568 F.2d 50, 54 (8th Cr. 1977).

As set forth in the Conplaint, the jail is presently
used to confine both male and fenmale adult pre-trial and post
trial detainees, and convicted and sentenced innates of
Christian County, as well as state prisoners pending their
transfer to other facilities. Conplaint Par. 13. The
popul ati on of the jail changes daily as inmates are detai ned,
conmtted, transferred, or released. Conplaint Par. 5. On
average, there may be between 22-26 inmates housed at the

jail at any one time. Over the course of a year, sone innates

may be confined |less than one week at the jail; gone inmates



may be confined several weeks at the jail; and sone inmates
may be confined several nonths at the jail. Those who are
housed at the jail and the nunmber of those who are housed at
the jail changes daily, and in a given year, it is estimted
t hat between 1500 to 2000 people are incarcerated at the
jail. Conplaint Par. 14.

It is clear that the class of persons described by the
Plaintiff meets the nunmerosity requirenments of Rule 23(a)(l).

See Evans v. United States Pipe & Foundry Co., 696 F.2d 925,

930 (1l1th Gr. 1983) (holding that any doubts should be
resolved in favor of finding nunerosity). The class size in
this case is plainly sufficient. In fact, one court found
that "as few as 25-30 class nenbers should raise a

presunption that joinder would be inpracticable." EE OC. .

Printing Indus., 92 F.RD. 51, 53 (D.D.C. 1981).

In a jail setting, such as the Christian County Jail,
there is an indeterm nate nunber of individuals who wll
beconme class nenbers. Since the class is indeterninate,

joinder is a practical inpossibility. See e.g., Johnson v.

Montgonery Qty. Sheriff's Dept., 99 F.RD. 562, 565 (M.D.Ala.

1983) ("when a putative class includes future [nenbers]

joinder is inpossible"), decided on the nerits, 604 F.Supp.

1346 (M.D.Ala. 1985), enforced, 766 F.Supp. 1052 (M.D.Ala.

1990); Moncravie v. Dennis, 89 F.R D. 440, 442 (W.D.Ark.




1981) (allowi ng class of 25 nenbers when it was apparent that
by the time the case canme to trial, approxinmtely 429 present
and additional inmates would have spent tine in jail).

The class in this case consists of perhaps hundreds or
t housands of present and future menbers -- joinder is sinply

not practicable.

2. There are questions of law and fact comon to
the cl ass.

Rul e 23(a)(2) provides the conmonality requirenent which
requires that there nust be questions of law or fact that are
comon to the class nenbers. The commonal ity requirenent does
not require every question be common to the class, but nerely
that one or nore significant questions of |aw or fact be

common to the class. TBK Partners v. Choneau, 104 F.R D. 127,

130 (E.D.Mo. 1985). Commmonality is usually satisfied if class
nmenbers' clains derive froma conmon nucl eus of operative
facts. Id

The commonal ity requirenent is also readily satisfied in
this case. Essentially all the inmates at the jail are
subjected to the sanme conditions, the sanme effects of
overcrowding, and the sane policies, practices, and
procedures of the Defendants. Furthernore, the sane

constitutional standards would apply to the various issues



relating to the constitutionality of the conditions of
confinenment and the policies and practices of Defendants.
Thus, there are questions of law or fact that are common to

t he cl ass.

3. The clains of the nanmed Plaintiff are typical of
those of the cl ass.

Rul e 23(a)(3) provides the typicality requirenment which
requires that the clains or defenses of the representative
parties are typical of the clains or defenses of the class.
Typicality is satisfied if the plaintiffs suffer the sane
sort of injuries and possess sufficient simlarity of the
interests to make the proper class representatives. Ad Hoc,
143 F.R D. at 220. Factual variations anong purported class

menbers will not negate typicality. Kuenz v. Goodyear Tire &

Rubber Co., 104 F.R D. 474, 477 (E.D.Mo. 1985).

In the present case, there are no fundanmental factua
di fferences between the circunstances of the representative
Plaintiff and those of the class. As the Conplaint shows, the
named Plaintiff, like the class of all current and future
inmates of the jail, has been subject to the sane
unconstitutional violations and has shared |legal issues with
the class. The nanmed Plaintiff, |ike the class menbers,

chal  enges the conditions of his confinenment as violative of



the First, Fifth, E ghth and Fourteenth Amendnents to the
United States Constitution. Thus, a "sufficient nexus is
establi shed [because] the clains ... arise from the sane
event or pattern or practice and are based on the sane | egal

theory." Kronberg v. Carnival Cruise Lines, Inc., 741 F.2d

1332, 1337 (11th Gr. 1984), cert. denied,, 470 US. 1004, 105

S. . 1357, 84 L. Ed. 2d 379 (1985).

4. The naned plaintiff will fairly and adequately
protect the interest of the class.

Rul e 23(a)(4) provides an adequacy requirenment which
requires that the class representative will provide fair and
adequat e representation of the class. The adequacy
requirenment is essentially satisfied if there are no
antagoni stic interests between the nanmed Plaintiffs and the
class menbers, and the class will be adequately represented

by counsel. Linquist v. Bowen, 633 F.Supp. 846, 859 (W.D.Mo.

1986). Additionally, the class representative's clainms nust
emanate fromthe sane |egal and/or renedial theories as the

persons he seeks to represent. Ellis v. 0’Hara, 105 F. R D

556, 563 (E.D.Mo. 1985).

In this case, the naned representative shares common
interests with unnamed Plaintiffs because they all have been

or will be subjected to the sane chall enged conditi ons,



policies, practices, and procedures. There is no antagonism
within the class because all class nmenbers will benefit from
injunctive relief which will protect them from
unconstitutional deprivations of rights.

Plaintiff's counsel is qualified to conpetently
represent the class. Paul W Rebein of the firm Shook, Hardy
& Bacon, L.L.P., has seven years of experience in litigating
conpl ex federal cases, including class actions challenging
the conditions in prisons and jails. Specifically, M. Rebein
was class counsel in two successful class actions involving

overcrowdi ng and conditions of confinenment, Varvera v. Cross,

93-4477-cv-C-sow, and Dagley v. MIler County,

95-4206~-CvV-C-5. Eddie M Lorenzo, Legal D rector of the
Anerican CGvil Liberties Union Foundation of Kansas and
Western Mssouri, has been actively engaged in the practice
of law in Mssouri for five years, having participated in
wel | over 300 bench trials and several jury trials as a
crimnal defense attorney.

Accordingly, the named Plaintiff has denonstrated that
he is an adequate representative of the clains of absent
cl ass nenbers.

For the above reasons, the requirenments of Rule 23(a)

are net.



B. THE REQUI REMENTS OF RULE 23(b) ARE SATISFIED IN TH S
CASE.

Certification of a class action under Rule 23(b) (2) was
intended primarily to facilitate civil rights class actions.

Penson V. Termnal Transport Co., Inc., 634 F.2d 989, 993

(11th Cr. 1981). It is not uncommon for class actions to be
certified under Rule 23(b)(2) to challenge prison and jai

conditions. See Jones v. Dianond, supra; |Inmates of Lycom ng

Qty. Prison v. Strobe, supra; Pearson v. Townsend, supra.

Rul e 23(b)(2) is applicable where the defendants have
acted or refused to act on grounds generally applicable to
the class, justifying relief with respect to the class as a
whole. In this case, the Defendants, by their policies,
practices, and procedures regarding the Christian County
Jail, have acted on grounds clearly applicable to the class.
As such, this court should certify the class action under

Rul e 23(b) (2).

[11. CONCLUSI ON

The issue of class certification in this case is "plain
enough from the pleadings" to determine that the interests of
cl ass nenbers are enconpassed within the named Plaintiff's

clains. GCeneral Tel Co. of Southwest v. Falcon, 457 U.S. 147,

160 (1982). Plaintiff submts that the requirenents of Rule

10



23 are satisfied and that class certification should be
or der ed.

VWHEREFORE, Plaintiff noves this Honorable Court for its
order certifying the above referenced case as a class action
under Rule 23 of the Federal Rules of Gvil Procedure, and
for any further relief this Court deens just and proper under

t he circunstances.

Respectful ly subm tted,

ZL:/«/Z“//

EDDIE M. LORENZO

Mb. Bar Reg. #43134

Legal Director

Anerican CGvil Liberties Union
Foundati on of Kansas &« W M ssouri
1010 West 39" Street, Suite 103
Kansas Cty, MO 64111

Tel . (816) 756-3113, ext. 305

Fax (816) 756-0945

ATTORNEY FOR PLAI NTI FF

PAUL W REBEI N

M. Bar Reg. #43438

Shook, Hardy & Bacon, L.L.P.
84 Cor porate Wods

10801 Mastin, Suite 1000
Overl and Park, KS 66210-0895
Tel . (913) 451-6060

Fax (913) 451-8879
ATTORNEY FOR PLAI NTI FF
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